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Synopsis

The Board finds that a Department letter informing the appellant that the Department is 

terminating a covenant not to sue and considering whether to subsequently take enforcement 

action is not an appealable action under the terms of the Consent Order and Agreement entered 

into by the parties.

O P I N I O N 

In 2005, appellant Constitution Drive Partners, L.P. (CDP) purchased property known as 

the Bishop Tube HSCA1 site in East Whiteland Township, Chester County, which had at one 

time been operated as a precious metals processing and stainless steel fabricating facility.  The 

former operations on the site resulted in soil contamination and groundwater contamination that 

has migrated offsite. On March 17, 2005, CDP entered into a Prospective Purchaser Consent 

                                           
1 Hazardous Sites Cleanup Act (HSCA), Act of October 18, 1988, P.L. 756, as amended, 35 P.S. § 
6020.101 et seq.  
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Order and Agreement (the COA)2 with the Department of Environmental Protection 

(Department) in which CDP agreed to undertake certain performance measures at the site in 

exchange for protection from liability.  The COA consists of the original agreement and two 

amendments.  

Of particular note are paragraphs 6, 7 and 23 of the COA.  Paragraph 6 sets forth CDP’s 

duty of non-interference:

6. Non-Interference: Developer shall not interfere with or impair 
any response actions taken by the Department, or any other person 
or entity under the auspices of the Department with regard to the 
Existing Contamination or any other contamination identified at
the Site…. 

(Exhibit B to Department’s Motion)

Paragraph 7 sets forth the Department’s covenant not to sue:

7. Department's Covenant Not to Sue: Subject to the 
Reservation of Rights provided in Paragraph 8 below, the 
Department covenants not to sue or take any administrative or 
judicial action against Developer for response costs, response 
actions, civil penalties, natural resource damages, or injunctive 
relief, including encumbering the Property (through lien or
otherwise), arising from or relating to the release and/or threatened 
release of hazardous substances defined as Existing Contamination 
at the Site. These covenants extend only to Developer, except as 
they may be transferable as stated below and may terminate at the
Department's sole discretion upon Developer's failure to meet any 
of the requirements of the CO&A. These covenants shall take 
effect upon the effective date of this CO&A.

(Id.)

Finally, Paragraph 23 sets forth the parties’ agreement as to when a decision under the 

COA becomes appealable:

23. Decisions Under Consent Order: Any decision that the 
Department makes under the provisions of this CO&A shall not be 

                                           
2 The COA is also sometimes referred to in the parties’ filings as “CO&A” or as the Prospective 
Purchaser Agreement or PPA.
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deemed to be a final action of the Department and shall not be 
appealable to the Environmental Hearing Board or to any Court 
until such time as the Department enforces this CO&A or pursues 
equitable, administrative, civil or criminal action based on the 
belief that Developer has failed to comply with any material 
provision of this CO&A. At no time, however, may the parties 
challenge the content or validity of this CO&A or challenge the 
Findings agreed to in this CO&A.

(Id.)

In 2011, an independent contractor retained by CDP damaged piping and protective 

covering on a soil vapor extraction and air sparging system (the SVE/AS system) while 

conducting salvage operations at the site.  According to CDP, the Department agreed that repairs 

to the system could be delayed until such time as the Department intended to operate the system 

or CDP intended to commence site redevelopment activities.  (CDP Response to Motion, page 3)

On January 28, 2014, the Department issued the letter that is the subject of this appeal

(the January 28, 2014 letter).  The letter references the damage that occurred in 2011 and states 

that “this action interfered with or impaired the SVE/AS system that DEP had implemented and 

potentially exacerbated the Existing Contamination at the site, in violation of the [COA] and its 

two Amendments.”  (Exhibit 1 to Department’s Motion)  The letter states that CDP’s failure to 

repair the protective covering of the SVE/AS system constitutes a violation of the COA and its 

amendments.  The letter also contains the following paragraph:

This is to advise you that DEP now considers the CDP's violation 
of the PPA [COA] to void the Covenant Not To Sue set forth in 
Paragraph 7, which states: "These covenants . . . may terminate at 
the sole discretion of the Department upon [CDP's] failure to meet 
any of the requirements of the CO&A." Please be advised that this 
determination is not intended as an appealable action, and DEP 
will consider whether to exercise its enforcement options related to
this determination as matters progress at the site. Immediate 
demolition of the buildings as CDP has repeatedly proffered will 
directly impact DEP's consideration of such enforcement options…

(Id.)
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CDP appealed the letter to the Environmental Hearing Board (Board) on February 27, 

2014.  The Department has moved to dismiss the appeal on the grounds that the letter is not an 

appealable action.  CDP filed a response to the motion on June 6, 2014, and the Department filed 

a reply on June 23, 2014.

We evaluate a motion to dismiss in the light most favorable to the non-moving party.   

Harvilchuck v. DEP, EHB Docket No. 2013-202-M (Opinion and Order issued April 1, 2014), 

slip op. at 7; Teska v. DEP, 2012 EHB 447, 452.  A motion to dismiss may be granted where no 

material issues of fact are in dispute and the moving party is entitled to judgment as a matter of 

law.  Id. 

Discussion

The Department contends that the January 28, 2014 letter is not appealable under the 

terms of Paragraph 23 which states that any decision made under the COA is not final or 

appealable until such time as the COA is enforced or the Department pursues action against 

CDP.  The January 28, 2014 letter specifically states that the Department “will consider whether 

to exercise its enforcement options. . .as matters progress at the site.”  The Department argues 

that the purpose and intent of the letter was simply to notify CDP of the Department’s 

determinations relating to Paragraph 6 of the COA (impairment of response actions) and 

Paragraph 7 (covenant not to sue) and not to initiate any enforcement action..    

In support of its argument, the Department directs the Board to our decision in 

Chesapeake Appalachia, LLC v. DEP, which was recently affirmed by the Commonwealth 

Court.  See, Chesapeake Appalachia, LLC v. DEP, 2013 EHB 447, aff’d, No. 1570 C.D. 2013 

(Pa. Cmwlth. April 3, 2014).  Like the present case, the appellant in Chesapeake had entered into 

a COA that contained language similar to that of Paragraph 23:
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Decisions Under Consent Order and Agreement.  Except for 
Paragraph 16.c., above [relating to transfers of interest in gas 
wells], any decision which the Department makes under the 
provision of this Consent Order and Agreement, including a notice 
that stipulated civil penalties are due, is intended to be neither a 
final action under 25 Pa. Code § 1021.2, nor an adjudication under 
2 Pa.C.S. § 101.  Any objection which Chesapeake may have to the 
decision will be preserved until the Department enforces this 
Consent Order and Agreement.

2013 EHB at 455 (quoting Paragraph 24 of the Consent Order and Agreement).  The Department 

letter at issue in that case involved an evaluation of a corrective action plan submitted by the 

appellant in connection with the remediation of gas wells and directed the appellant to begin 

work on certain gas wells and to assess others.  The Board found that the letter was not an 

appealable action because it did not create any new rights or obligations beyond those set forth 

under the COA.  Additionally, the Board pointed to the language of the COA that preserved any 

appeals until such time as the Department enforced the COA:

If we were to hold that the Department’s letter is appealable, we 
would have effectively rendered Paragraph 24 meaningless.  The 
letter undeniably expresses a “decision under the COA.” By 
consent, such decisions were not supposed to be appealed.  If this 
letter can be appealed, we are effectively nullifying the agreement. 
. . . A holding that the letter is appealable by Chesapeake is the 
same as a holding that the Board will not recognize the terms of a 
COA even though that COA, by definition, was not appealed and 
cannot now be appealed.  We will have disregarded the parties’ 
bargain, which normally would not be done even in an 
enforcement or contract action absent fraud, accident, or mistake.  

Id. at 465-66 (citing Com. v. U.S. Steel, 325 A.2d 324, 328 (Pa. Cmwlth. 1974); Global Eco-

Logical Services v. DEP, 2001 EHB 99, 102).

CDP argues that the Department’s reliance on Chesapeake is misplaced because 

Chesapeake involved a letter requiring corrective action, and not the termination of a covenant 

not to sue.  Similarly in Consol Pennsylvania Coal Co. v. DEP and Citizens Coal Council, 2013 
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EHB 683, appeal docketed, No. 2257 CD 2013 (Pa. Cmwlth. Jan. 27, 2014), which relied 

heavily on the Chesapeake decision, the Board found that two letters requiring corrective action 

under a COA were not appealable actions under the terms of the COA.  In the present case, CDP

argues that, whereas the letter in Chesapeake was nothing more than a request with which the 

appellant could choose to comply or ignore, the voiding of a covenant not to sue carries 

significant consequences, including interfering with CDP’s ability to attract investors or to

secure financing or local land approvals for the redevelopment project.  In CDP’s opinion, the 

voiding of the covenant is itself the penalty, and forestalling the right to challenge it until some 

unspecified time in the future violates CDP’s right to due process.  The question before us then is

whether the Department’s letter which announced the termination of the covenant not to sue is an 

appealable action under the terms of the COA.

In determining whether a letter or other communication by the Department is an 

appealable action, the Board looks at whether the communication affects the “personal or 

property rights, privileges, immunities, duties, liabilities or obligations of a person.”

Chesapeake, supra at 461; Felix Dam Pres. Ass’n. v. DEP, 2000 EHB 409, 421-22 (citing 25 Pa. 

Code § 1021.2).  Department “decisions” are appealable when they are “determination[s] which 

can be classified as quasi-judicial in nature and which affect rights or duties.”  Sayreville Seaport 

Assocs. Acquisition Co., LLC v. DEP, 60 A.3d 867, 872 (Pa. Cmwlth. 2012) (citing DER v. New 

Enterprise Stone and Lime Co., Inc., 359 A.2d 845, 847 (Pa. Cmwlth. 1976)).  

CDP argues that it is adversely affected by the January 28, 2014 letter because the 

Department’s letter voiding  the covenant not to sue may have significant, far reaching 

circumstances, such as exposing CDP to claims by third parties and affecting its ability to attract 

investors or obtain land use approvals. However, these concerns are purely speculative, and the 
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Department’s letter places no new obligations, duties or liabilities on CDP.  Moreover, one can 

make an argument that any decision by the Department under the COA can have a significant or 

far reaching effect. That is the reason that parties enter into an agreement of this type, in order to 

avoid piecemeal litigation each and every time the Department makes a decision or issues a letter 

related to the project in question.  

We see no material difference between the January 28, 2014 letter and a notice of 

violation, which is generally not appealable.  Langeloth Metallurgical Co. v. DEP, 2007 EHB 

373, 375 (“We have consistently held that an NOV containing a listing of violations, the mention 

of the possibility of future enforcement actions or the procedure necessary to achieve compliance 

is not an appealable action.”), citing, inter alia, Beaver v. DEP, 2002 EHB 666, 674; Lower 

Providence Twp. Mun. Auth. v. DEP, 1996 EHB 1139, 1140-41; The Oxford Corp. v. DER, 1993 

EHB 332, 333-34.  A notice of violation merely serves to notify the recipient that the Department 

considers it to be in violation of some statutory provision or regulation, sets forth actions that the 

recipient must take in order to come into compliance, and may mention the possibility of future 

enforcement action.  Similarly, the January 28, 2014 letter does not require anything of CDP.  It 

simply notifies CDP that the Department considers it to be in violation of Paragraph 6 of the 

COA and states that the Department will consider future enforcement action.  

In addition, Paragraph 7 contains the covenant not to sue in which the Department agrees, 

subject to the Reservation of Rights in Paragraph 8, “not to sue or take any administrative or 

judicial action against Developer …” The provision further provides that the “covenant . . . may 

terminate at the Department’s sole discretion upon Developer’s failure to meet the requirements 

of the CO&A.”  The termination is contingent upon the Developer’s violation of the COA and it 

is subject to the sole discretion of the Department according to the COA that CDP executed with 
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the Department. At this point, the Department has announced in a letter that it has terminated the 

covenant not to sue as a result of an alleged violation of the COA and that it now believes it is 

entitled to sue CDP in the future, although no action to sue has begun.  The Department’s 

announcement of the termination of the covenant not to sue is therefore quite similar to the 

Department’s announcement of violations in a notice of violations.  The termination of the 

covenant not to sue alerts CDP that the Department now believes that it is able to sue CDP in the 

future for alleged violations of the COA. CDP can challenge the termination and the underlying

violations in the future when the Department decides to sue CDP.  

Even if we accept CDP’s argument that the Department’s termination of the covenant not 

to sue has adversely affected its rights, privileges, immunities, duties, liabilities or obligations, 

Paragraph 23 of the COA, which CDP negotiated with the Department, deprives CDP of the 

opportunity to appeal it now.  Paragraph 23 clearly states that any decision the Department 

makes under the COA shall not be treated as a final action of the Department and shall not be 

appealable to the Board until the COA is enforced.  If the parties had wished to treat the voiding 

of the covenant not to sue differently than other decisions made under the COA, they very easily 

could have excluded it from the coverage of Paragraph 23.  For example, in Chesapeake, the 

parties included an exception in the COA that would have allowed the appellant to appeal certain 

types of decisions.  The language stated, “Except for Paragraph 16.c., above [relating to 

transfers of interests in gas wells], any decision which the Department makes under the 

provisions of the Consent Order and Agreement . . . is intended to be neither a final action . . .

nor an adjudication . . .”  (emphasis added).  In the present case, the parties could just have easily 

included similar language in Paragraph 23.3  They did not do so, and the Board is loath to read 

                                           
3 For example, the language of Paragraph 23 could have been drafted as follows:  “Except for Paragraph 
7 [relating to the Department’s Covenant Not to Sue], any decision that the Department makes under the 
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language into the COA that the parties did not include.  As we held in Chesapeake, the parties 

“should honor their agreement, and so should we.” 2013 EHB at 464.    

CDP argues that the Department should not have sole discretion to terminate the

covenant not to sue without some meaningful opportunity for challenge or review of that 

decision.  But isn’t that precisely what CDP has agreed to?  Paragraph 7 gives the Department 

the right to unilaterally void the covenant not to sue, and Paragraph 23 prohibits CDP from 

challenging this decision until such time as the COA is enforced.  CDP argues that if the 

Department is allowed to terminate a covenant not to sue without any opportunity for the other 

party to challenge the decision, it will significantly undermine the Department’s credibility in 

negotiating with redevelopers in the future.  CDP may be correct; the Department’s actions in 

this case may very well have a negative effect on its negotiations with future redevelopers 

wishing to avoid a similar fate as CDP.  However, the Department assumes that risk, and it is not 

up to the Board to protect the Department, in any future negotiations with other parties, from any 

potential consequences of its actions in this matter involving CDP.  

Finally, CDP disputes the Department’s finding that it has exacerbated the existing 

contamination on the property and has interfered with the Department’s response actions at the 

site.  CDP asserts that the Department knew of its plans and appeared to be in agreement with 

them.  While this may be a legitimate argument if and when the Department enforces the COA, it 

is premature at this stage of the proceeding.  

Because we conclude that the Department’s January 28, 2014 letter is not appealable, we 

will enter an order granting the Department’s motion to dismiss.

.

                                                                                                                                            
provisions of this CO&A shall not be deemed to be a final action of the Department and shall not be 
appealable to the Environmental Hearing Board . . .”  

07/17/2014



10

   COMMONWEALTH OF PENNSYLVANIA
   ENVIRONMENTAL HEARING BOARD

CONSTITUTION DRIVE PARTNERS, L.P. :
:

v. : EHB Docket No.  2014-019-M
:

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION :

O R D E R

AND NOW, this 17th day of July, 2014, it is hereby ORDERED that the Department of 

Environmental Protection’s Motion to Dismiss is granted and this appeal is marked closed and 

discontinued.

ENVIRONMENTAL HEARING BOARD

_______________________________________
            THOMAS W. RENWAND
            Chief Judge and Chairman

_______________________________________
            MICHELLE A. COLEMAN
            Judge

            _______________________________________
            BERNARD A. LABUSKES, JR.
            Judge

_______________________________________
RICHARD P. MATHER, SR.
Judge

DATED:  July 17 , 2014
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c: DEP, General Law Division:
Attention: April Hain
9th Floor, RCSOB

For the Commonwealth of PA, DEP:
Anderson Lee Hartzell, Esquire
Office of Chief Counsel – Southeast Region

For Appellant:
Jonathan H. Spergel, Esquire
Lynn R. Rauch, Esquire
MANKO GOLD KATCHER & FOX, LLP
401 City Avenue, Suite 901
Bala Cynwyd, PA 19004
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

CONSTITUTION DRIVE PARTNERS, L.P. :
:

v. : EHB Docket No. 2014-019-M
:

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION :

DISSENTING OPINION OF
JUDGE BECKMAN

By Steven C. Beckman, Judge

The posture of this case is a pending motion to dismiss by the Department. The Majority 

identifies the standard for evaluating a motion to dismiss; that is, the Board evaluates the motion 

in the light most favorable to the non-moving party and will grant the motion only where no 

material issues of fact are in dispute and the moving party is entitled to judgment as a matter of 

law. See Majority Op. at 4. An important corollary of that standard is that all reasonable 

inferences must be drawn in favor of the nonmoving party. See Perkasie Borough Authority v. 

DEP, 2002 EHB 75, 81. When reasonable inferences favorable to Constitution Drive Partners, 

L.P. (“CDP”) are properly drawn in this case, the inevitable conclusion is that the Department’s 

motion must be denied at this stage of the litigation.

In my opinion, the issue presented by the Motion to Dismiss raises two questions. The 

first is whether the Department’s January 28, 2014 letter (“Letter”) constitutes an appealable 

action. The second question is, if the Letter is appealable, what is the impact of Paragraph 23 of 

the Prospective Purchaser Consent Order and Agreement (“COA”)?   

In the Letter, the Department noted its finding that a contractor for CDP destroyed a 

liquid boot that capped the Soil Vapor Extraction/Air Sparging (“SVE/AS”) system and stated
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that “[n]eedless to say, this action interfered with or impaired the SVE/AS system that DEP had 

implemented and potentially exacerbated the Existing Contamination at the site, in violation of 

the PPA.” The Department requested that CDP repair the damaged boot but that effort was 

apparently delayed while CDP considered demolishing buildings at the site. The Department 

concludes this section of the Letter by stating that “nothing has occurred at the Bishop Tube site, 

and CDP continues to be in violation of the PPA and its Amendments.” Had the letter stopped 

there, I would agree with the Majority that there was “no material difference between the January 

28, 2014 letter and a notice of violation, which is generally not appealable.” Majority Op. at 7. 

The Letter, however, goes further. In the next paragraph, it advises CDP that, as a result of the 

alleged violations, the Department has determined that the Covenant Not to Sue (“Covenant”)

found in Paragraph 7 of the COA is void. It is this determination memorialized in the Letter that 

is the main subject of CDP’s appeal. 

As the Majority states in its opinion, in evaluating whether a letter from the Department 

is an appealable action, the Board looks at whether the action outlined in the communication 

affects the “personal or property rights, privileges, immunities, duties, liabilities or obligations of 

a person.” Majority Op. at 6 (citing Chesapeake Appalachia v. DEP, 2013 EHB 447, 461). In 

applying this standard, the Majority dismisses CDP’s concerns about the impact of the voiding of 

the Covenant as “purely speculative” and finds that the Letter places no new obligation, duties or 

liabilities on CDP. They assert that the Letter is akin to a notice of violation in that it simply 

notifies CDP of the alleged violations and that the Department will consider future enforcement. 

Specifically addressing the termination of the Covenant, the Majority states that “the termination 

of the covenant not to sue alerts CDP that the Department now believes that it is able to sue CDP 

in the future for alleged violations of the CO&A.” Majority Op. at 8.
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Dismissing CDP’s concerns as speculative and treating the Department’s decision to void

the Covenant as a simple notification ignores the reality of the agreement between the parties set 

forth in the COA and the real impact of that decision. At the time the COA was executed, CDP 

represented that it had not caused or contributed to, and was not responsible for any of the 

identified contamination on the site and the Department agreed that it was not aware of any 

information contrary to CDP’s representation. Despite having no legal responsibility for the 

contamination issues at the site, CDP agreed, pursuant to the COA, to be legally bound to 

conduct certain work to address the contamination at the site. In return for its willingness to take 

on this work, CDP received the Covenant along with the contribution protection found in 

Paragraph 9 of the COA. 

The Covenant (along with the contribution protection) was the major benefit of the 

bargain for CDP in entering the COA in the first place. Even the Majority recognizes this fact 

when it states that CDP entered into a COA with the Department “in which CDP agreed to 

undertake certain performance measures at the site in exchange for protection from liability” 

Majority Op. at 2 (emphasis added). This protection from liability is the key to allowing 

development of these types of brownfield sites and plays a significant role in the ability of 

developers like CDP to obtain the financing necessary to bring these sites back in to productive 

use. The Department’s decision to void the Covenant directly eliminates the central benefit that it 

provided to CDP under the COA. The Board must draw inferences in favor of CDP, and in doing 

so, it cannot so readily dismiss CDP’s alleged injuries as speculative, or find that this action by 

the Department was analogous to a mere notification of violation. In my opinion, the 

Department’s decision set forth in the Letter to void the Covenant clearly enforces the terms of 

the COA, and affects the “personal or property rights, privileges, immunities, duties, liabilities or 
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obligations” of CDP. As such, under our prior rulings, the Letter is a final action of the 

Department that is subject to appeal to the Board.

The conclusion that the voiding of the Covenant is a final action subject to Board 

jurisdiction is supported by a review of another provision of the COA. The Majority states that 

the Department’s action simply “alerts CDP that the Department now believes that it is able to 

sue CDP in the future for alleged violations,” but fails to note that the Department did not need 

to void the Covenant in order to put CDP on notice of the alleged violations and allow for future 

enforcement. Under the terms of the COA, the Department already has the authority to bring a 

future enforcement action for any alleged violations. Under the Reservation of Rights found at 

paragraph 8 of the COA, CDP and the Department agreed that the Covenant Not to Sue “shall 

not apply to the following claims by the Department against Developer for: (1) Failure to meet 

the requirements of this CO&A” (emphasis added). In light of that reservation, the decision to 

void the Covenant is clearly more than a notification of alleged violations of the COA and the 

potential for future enforcement related to those violations. If it is only intended as a notice of 

violation, why void the Covenant in the first place and not just rely on the reservation of rights 

provided in Paragraph 8? 

It certainly would have been less problematic to have relied on the clear authority under 

the reservation of rights. It is not difficult to surmise, particularly when viewing the matter in the 

light most favorable to CDP—as we are required to do—that the Department knew the value of 

the Covenant to CDP and that voiding it would have a significant impact on CDP even without 

any further enforcement. It is reasonable to further draw the inference that the Department chose 

this course of action; that is, enforcing a distinct provision of the COA, to pressure CDP to 

complete the work requested by the Department. Under the terms of the COA, the Department 
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had a clear right to unilaterally terminate the Covenant upon its determination that CDP failed to 

meet certain requirements of the COA as a result of the alleged violations. I am not questioning 

the Department’s strategic decision to void the Covenant; however, the decision to do so should 

not be shielded from Board review simply by a claim that the Department’s action was only 

advisory.  

Because I find that the voiding of the Covenant as set forth in the Department’s Letter is 

an appealable action, it is necessary to consider the second question posed by the issue in this 

case, that is, what is the impact of Paragraph 23 of the COA on CDP’s current appeal? The 

relevant part of Paragraph 23 provides that “[A]ny decision that the Department makes under the 

provisions of this CO&A shall not be deemed to be a final action of the Department and shall not 

be appealable to the Environmental Hearing Board or to any Court until such time as the 

Department enforces this CO&A or pursues equitable, administrative, civil, or criminal 

action . . . .” (emphasis added). The Department’s voiding of the Covenant is clearly a decision 

of the Department within the meaning of this paragraph and none of the parties appear to 

seriously dispute that fact. Further, I agree with the Majority that the parties could have drafted 

the language of this provision to specifically exclude the decision to terminate the Covenant, but 

the fact that they did not do so here is not determinative in my opinion. 

The issue, as I see it, is whether any of the triggering actions by the Department that 

would lift the prohibition on an appeal have taken place. In other words, has the Department 

enforced the COA or otherwise pursued equitable, administrative, civil or criminal action? Given 

that the Majority finds the Letter to be analogous to a notice of violation, the inference they draw 

is that no enforcement action has taken place. This view is consistent with a narrow 

interpretation of what constitutes enforcement under Paragraph 23. The Majority apparently 
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reads “enforcement” in that paragraph to simply mean the type of enforcement typical of the 

Department, that is, pursuing administrative or civil action against a party. 

While I do not disagree that that reading is plausible, it essentially discards one clause 

from the Paragraph and ignores the use of the conjunction “or” in the key phrase. From the actual 

wording of the clause agreed to by the parties, it is just as plausible to draw the inference that the 

parties intended to distinguish between “enforc[ing] this CO&A” and “pursu(ing) equitable, 

administrative, civil or criminal action.” Under this reading, enforcing the COA would not 

involve the Department’s typical enforcement action as the Majority finds, but rather 

incorporates the Department’s exercise of its contractual right to void the Covenant. Given that 

the Board must evaluate this Motion in the light most favorable to CDP, this approach to the 

meaning of Paragraph 23 should be taken where there is nothing in the record to indicate that 

another interpretation was intended by the parties. In the end, both questions raised by the issue 

in this Motion to Dismiss are close calls. Our standard of review, however, should lead the Board 

to resolve close questions in favor of the non-moving party where reasonable inferences support 

that result. Therefore, because I conclude that doing so in this case requires that the Motion be 

denied, I dissent from the Majority’s decision to grant the Department’s Motion.

ENVIRONMENTAL HEARING BOARD

_________________________________
STEVEN C. BECKMAN
Judge

DATED:  July 17, 2014
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