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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
BENJAMIN AUSLANDER 
                                     
                         Plaintiff, 
v. 
 
TREDYFFRIN/EASTTOWN 
SCHOOL DISTRICT, ET. AL.  
                                     
                        Defendants 

: 
: 
: 
: 
: 
: 
: 
: 
: 

No: 2:22-cv-01425-HB 
 
 
 
  
 
  
 
 

 

ORDER 
 

 AND NOW, this ______ day of __________ 2022, upon consideration of 

plaintiff’s motion to compel the production of all documents, and any response in 

opposition thereto, it is hereby ORDERED that the motion is GRANTED. Defendants 

Tredyffrin/Easttown School District and Arthur McDonnell shall produce all 

documents responsive to plaintiff’s request for production number 9, 11, 12, and 

handwritten and electronic copies (including all metadata) of Mary Minnicozzi’s notes 

taken at the February 7, 2022 inspection within five (5) days of the date of this Order. 

IT IS FURTHER ORDERED, that defendants, Tredyffrin/Easttown School 

District and Arthur McDonnell, shall, under Fed. R. Civ. P. 37(a)(5)(A) pay plaintiff 

reasonable attorneys’ fees in the amount of $5,000 to counsel for plaintiffs for the 

costs incurred in preparing and filing this motion.  

IT IS FURTHER ORDERED, that this Order is without prejudice to the 

plaintiffs to depose or re-depose any witness based on the documents disclosed as a 

result of this Order. 
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       BY THE COURT: 

 

       ________________________________ 
       THE HONORABLE HARVEY BARTLE III 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
 
BENJAMIN AUSLANDER 
                                     
                         Plaintiff, 
v. 
 
TREDYFFRIN/EASTTOWN 
SCHOOL DISTRICT, ET. AL.  
                                     
                        Defendants 

: 
: 
: 
: 
: 
: 
: 
: 
: 

No: 2:22-cv-01425-HB 
 
 
 
  
 
  
 
 

 

MOTION TO COMPEL PRODUCTION OF DOCUMENTS 

 Under Fed. R. Civ. P. 37(a)(3)(iv), plaintiff, Benjamin Auslander, moves for an 

order compelling the defendants’ production of documents responsive to plaintiff’s 

document requests number 9, 11, and 12 and handwritten and electronic notes taken 

at the February 7, 2022 inspection. These documents exist, are relevant to the 

dispute, and must be produced. Plaintiff further moves for attorneys’ fees and costs 

under Fed. R. Civ. P. 37(a)(5)(A). 

Respectfully submitted,  

Dated:  August 25, 2022    /s/ Walter S. Zimolong   
WALTER S. ZIMOLONG III, ESQUIRE 
JAMES J. FITZPATRICK III, ESQUIRE 
Zimolong, LLC 
Attorney I.D. 89151 
wally@zimolonglaw.com 
PO Box 552 
Villanova, PA 19085-0552 
Tele: 215-665-0842 

 
/s/ Nicholas R. Barry 
(admitted pro hac vice) 
America First Legal Foundation 
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Tennessee Bar No. 031963 
nicholas.barry@aflegal.org 
611 Pennsylvania Ave SE #231 
Washington, DC 20003 

 
Attorneys for Plaintiff  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
BENJAMIN AUSLANDER 
                                     
                         Plaintiff, 
v. 
 
TREDYFFRIN/EASTTOWN 
SCHOOL DISTRICT, ET. AL.  
                                     
                        Defendants 

: 
: 
: 
: 
: 
: 
: 
: 
: 

No: 2:22-cv-01425-HB 
 
 
 
  
 
  
 
 

 

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO COMPEL 
PRODUCTION OF DOCUMENTS 

 
 Defendants, Tredyffrin/Easttown School District (the “school district”) and 

Arthur McDonnell (“McDonnell”) (collectively “defendants”), continue to be 

recalcitrant to their discovery obligations under the Federal Rules. Plaintiff moves to 

compel production of four specific categories of documents: (a) communications 

referencing, concerning, or relating to plaintiff, (b) communication made between 

January 1, 2021 and the present that contain the search term “Auslander,” (c) 

communication concerning or relating to plaintiff’s right to know request, and (d) 

handwritten and electronic notes taken by McDonnell’s administrative assistant 

during the February 7, 2022 right to know inspection. Each category of documents is 

clearly relevant to this dispute. Defendants confirm that documents responsive to the 

requests exist but have refused to produce them. And defendants refuse to search for 

other documents which may be responsive to the requests. In sum, defendants have 

not fulfilled their discovery obligations under the Federal Rules. Plaintiff has made 

several good-faith attempts to resolve this discovery dispute. See declaration of good-
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faith efforts of Walter S. Zimolong III attached. Accordingly, Court intervention is  

required. The Court should order defendants to produce documents and award 

plaintiff reasonable attorneys’ fees and costs incurred in preparing this motion. 

I. Standard of Review. 

“[A] party may serve on any other party a request ... to produce ... any 

designated document or electronically stored information[.]” Fed. R. Civ. P. 

34(a)(1)(A). “[I]f a document is requested and relevant, the requesting party is 

entitled to all non-identical copies.” Winn-Dixie Stores, Inc. v. E. Mushroom Mktg. 

Coop., 2020 WL 3498161, at *2 (E.D. Pa. June 29, 2020) (quoting Margel v. E.G.L. 

Gem Lab Ltd., Civ. A. No 04-1514, 2008 WL 2224288, at *5 (S.D.N.Y. May 29, 2008)). 

While “[t]he Federal Rules of Civil Procedure do not impose a duty upon litigants to 

examine every scrap of paper in its potentially voluminous files in order to comply 

with its discovery obligations,” a “party must conduct a diligent search, which 

involves developing a reasonably comprehensive search strategy.” Id. (quoting 

Velocity Press, Inc. v. Key Bank, Civ. A. No. 09-520, 2011 WL 1584720, at *3 (D. Utah 

Apr. 26, 2011)) 

When a party, like plaintiff here, “believes that another party has failed to 

comply with its obligations under Rule 34, Rule 37 provides a remedy.” Id. Under 

Rule 37, “[a] party seeking discovery may move for an order compelling ... production 

... [if] a party fails to produce documents ... as requested under Rule 34.” Id. (citing 

Fed. R. Civ. P. 37(a)(3)(B)(iv). The moving party bears the initial burden of 

demonstrating that the documents withheld were relevant or the resisting party 
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failed to conduct a reasonable search. Id. “Once this showing is made, the burden 

switches again to the party opposing discovery to show why discovery should not be 

permitted.” Romero v. Allstate Ins. Co., 271 F.R.D. 96, 101 (E.D. Pa. 2010) Moreover, 

“for purposes of a Rule 37 motion, an evasive or incomplete disclosure is treated as a 

failure to answer.” Id, Fed. R. Civ. P. 37(a)(4). 

A. Plaintiff’s request for production number 9. 

On June 30, 2022, plaintiff served defendants with a series of document 

requests under Fed. R. Civ. P. 34. A copy of plaintiff’s requests is attached at Exhibit 

1. On August 5, 2022, defendants served answers to plaintiff’s request. A copy of those 

answers is attached at Exhibit 2. 

Plaintiff’s request number 9 demands production of: 

9. All communications by and between the School Board and any person or 

entity and documents referring to, concerning, or referencing Plaintiff. 

Defendants responded to request number 9 stating: 

RESPONSE: Objection. District Defendants object to this Request because it 
seeks documents not relevant to, and not likely to lead to the discovery of 
admissible evidence concerning, whether or not Plaintiff should be permitted 
to make reproductions of the PEG materials during Plaintiff’s February 7, 
2022, inspection of the PEG materials. This request is also overly broad, vague 
and ambiguous. Subject to, and without waiving the foregoing objections, 
District Defendants are not in possession of documents that are responsive to 
this Request and relate to whether or not Plaintiff should be permitted to make 
reproductions of the PEG materials during Plaintiff’s February 7, 2022, 
inspection of the PEG materials. Subject to, and without waiving the foregoing 
objections, the Joint Stipulation of Facts (ECF 16), documents filed with the 
Joint Stipulation, and the Documents produced herewith with Bates Labels 
TESD 000001-000073 are responsive to this Request and relate to whether or 
not Plaintiff should be permitted to make reproductions of the PEG materials 
during Plaintiff’s February 7, 2022, inspection of the PEG materials 
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First, request number 9 seeks relevant information from the defendants. For 

discovery purposes, relevance is “construed broadly to encompass any matter that 

could bear on, or that reasonably could lead to other matter that could bear on, any 

issue that is or may be in the case.” Oppenheimer Funds v. Sanders, 437 U.S. 340, 

351 (1978). This is, in part, a first amendment retaliation case. Communications 

concerning plaintiff are clearly relevant to whether defendants’ treated plaintiff’s 

right to know request and subsequent inspection differently because of his political 

opinions and activities.  

Second, communications responsive to plaintiff’s request number 9 exist 

because Defendant McDonnell testified that he communicated with the school board 

about plaintiff and his right to know request. Defendant McDonnel testified as 

follows: 

Q. Did you ever have any discussions with school board members 
about Mr. Auslander?” 

A. I updated the board about right know request. 
 

McDonnell dep., 34:5-8 at Exhibit 3. 1 

 Moreover, McDonnell testified that he updated the School Board at the express 

direction of the school district superintendent and because of the subject matter of 

the request: 

Q. Why did you decide to involve the board regarding Mr. 
Auslander's right-to-know request? 

 
MR. ELIAS: Objection, you can answer. 
 

 
1 McDonnell’s deposition was video recorded. A recording can be downloaded at this link 
https://www.dropbox.com/t/zQk3d732IhIRt6kf. A thumb drive of the video is also being delivered to 
the court. This testimony appears at the 38:34-39:26 mark in the video. 
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THE WITNESS: Two reasons, one the superintendent directed me to, 
the second one was they were at the same meetings you just brought up, 
those public school board meetings. So, um, we thought updating the 
board made sense 'cause it was connected to what he was talking about 
at meetings which was CRT. 
 

McDonnell dep. 34:21-25, 35:1-5.2 

 Thus, not only did McDonnell have communication with the board, the 

communication is relevant because it was made, in part, because of the subject matter 

of the request – CRT. Since this is a first amendment case, this is a potential smoking 

gun because it shows viewpoint discrimination. These communications easily fall 

within the broad definition of relevance. 

Defendants dance around the request by saying they are producing documents 

that “relate to whether or not Plaintiff should be permitted to make reproductions of 

the PEG materials during Plaintiff’s February 7, 2022, inspection of the PEG.” See 

response to request number 9 at Ex. 2. But this answer is evasive and incomplete. 

Plaintiff requests a broader set of documents than those simply related to whether 

plaintiff would be permitted to make copies of the documents at the February 7, 2022 

inspection. Defendants must produce the documents requested not the documents 

they want to produce.  

Moreover, communications with the board and the superintendent would still 

fall within the narrower subset of documents defendants say they were producing. 

Yet, no communication by and between McDonnell and the School Board or 

 
2 Video at 38:34-40:12. 
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McDonnell and the superintendent were, in fact, produced. Therefore, defendants 

attempted maneuver stalls.  

There is another problem with defendants’ response and production – they 

expressly stated they have not and will not search for documents responsive to 

request number 9. At McDonnell’s deposition, undersigned counsel asked McDonnell 

whether he searched for documents responsive to plaintiff’s request number 9.  

McDonnell dep., 56:6-25, 57:1.3 However, counsel for defendants, Brian Elias, 

instructed McDonnell not to answer the question: 

MR. ELIAS: I instruct you not to answer. We've talked about this, our 
response is there. In other words, Wally, we are not going to spend this 
deposition by you asking the precise document request to which we have 
given a whole timeline answer already. 
 
MR. ZIMOLONG: So if I ask him the same question for numbers ten and 
eleven you would give him the same instruct -- or excuse me, eleven and 
twelve you would give him the same instruction? 
 
MR. ELIAS: The document he's staring at are plaintiff's request for 
production of documents to the school district and Mr. McDonnell and 
the responses to it, they answer the document request. We're not going 
to sit here and ask them again as if they haven't been answered correct, 
they've been answered. 
 
MR. ZIMOLONG: I didn't ask if they were answered, I was going to ask 
him if he conducted a search for documents responsive. 
 
MR. ELIAS: And the answer to that search is below next to the word 
response. 
 

Id., 57:2-24.4 
 

 
3 Video at 1:06:32-1:08:04. 
4 Video at 1:07:07 – 1:08:04 
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Defendants have a duty to search for records responsive to request number 9. 

Attorney Elias’ instruction to the witness not to answer a question about the search 

conducted is tantamount to an admission that an insufficient search was performed. 

See Winn-Dixie Stores, Inc., (“a party must conduct a diligent search, which involves 

developing a reasonably comprehensive search strategy.”) 

Finally, Rule 37 requires a party objecting to a discovery request to “state 

whether any responsive materials are being withheld on the basis of that objection.” 

Penn Eng'g & Mfg. Corp. v. Peninsula Components, Inc., 19-CV-513, 2021 WL 

1224112, at *2 (E.D. Pa. Apr. 1, 2021). Defendants lodge a standard boilerplate 

objection to request number 9, but do not state that any documents are being withheld 

because of that objection.  

Defendant McDonnell admitted that communications between him, the 

superintendent and the school board exist. Such documents would be responsive to 

Request 9. Defendants’ Counsel refused to allow any questions related to the search 

conducted allowing the inference that an appropriate search was not conducted. 

Accordingly, the Court should compel defendants to produce all communication by 

and between defendants and the school board that concerns, references, or relates to 

plaintiff. 

B. Plaintiff’s request for production number 11. 

Plaintiff’s request of production number 11 states: 

All of Defendants’ communications between January 1, 2021 to the present 

that contain the term “Auslander.” 
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Defendants responded as follows: 

RESPONSE: Objection. District Defendants object to this Request because it 
seeks documents not relevant to, and not likely to lead to the discovery of 
admissible evidence concerning, whether or not Plaintiff should be permitted 
to make reproductions of the PEG materials during Plaintiff’s February 7, 
2022, inspection of the PEG materials. This Request also seeks documents and 
information protected by the attorney-client privilege and work-product 
doctrine. This request is also overly broad, vague and ambiguous. District 
Defendants also object to this Request to the extent is seeks records protected 
by the Family Educational Rights and Privacy Act (“FERPA”).5 
 

Certainly, defendants are in possession of communications that contain the search 

term “Auslander.” Defendant McDonnell’s testimony cited above makes that clear. 

He testified that he communicated with the school board about plaintiff. McDonnell 

dep. 34:21-25, 35:1-5. He also testified that he communicated with the superintendent 

about plaintiff’s right to know request. Id., 36:6-18. Surely, there would be 

communication back to him and perhaps communication with others. But plaintiff 

would not know because Attorney Elias expressly informed his client not to perform 

a search.  

Q. All of defendant's communications between January 1, 2021, to the 
present and you named the term Auslander, do you see that? 
 
A. I see it. 
 
Q. Did you conduct a search of your records for documents responsive to 
that request? 
 
MR. ELIAS: Objection, it's a legal objection to that request and they 
have not been searched. You're not going to jam up Mr. McDonnell for 
not searching for records his attorneys told him don't look for. 
 
MR. ZIMOLONG: Okay. 

 
5 It should be noted that defendants again impermissibly restate plaintiff’s Request 11 as “whether 
or not Plaintiff should be permitted to make reproductions of the PEG materials…” This is not what 
Plaintiff requested and it indicates a lack of an appropriate search. 
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McDonnell dep., 58:6-17 at Ex. 3.6 

Attorney Elias’ statement is inexcusable and is in flagrant disregard for the 

Rules of Civil Procedure. Moreover, in the age of electronic discovery it has become 

the standard for a party to request a search of electronic communication using a 

search term. See Winn-Dixie Stores, Inc. There is also nothing obtrusive or 

overbearing about conducting a search using search terms. Every email program 

maintains the ability to search emails using a term or terms and can yield results 

quickly. Likewise, most computer operating systems permit a user to search for 

documents on a database using terms and the results are produced with equal 

alacrity.  

Finally, as with request number 10, defendants do not identify what 

documents they are withholding pursuant to their objection. Accordingly, the court 

should compel the production of all documents responsive to document request 

number 10. 

C. Plaintiff’s request for production number 12. 

Plaintiff’s request for production number 12 states: 
 
12. All of Defendants’ communication and documents relating to, concerning, 

or referencing, Plaintiff’s “Right to Know” request directed to the School District.  

Defendants responded by stating: 
 

RESPONSE: Objection. District Defendants object to this Request because it 
seeks documents not relevant to, and not likely to lead to the discovery of 
admissible evidence concerning, whether or not Plaintiff should be permitted 
to make reproductions of the PEG materials during Plaintiff’s February 7, 

 
6 Video at 1:08:04 – 1:09:00. 
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2022, inspection of the PEG materials. This Request seeks documents and 
information protected by the attorney-client privilege and work-product 
doctrine. This request is also overly broad, vague and ambiguous. Subject to, 
and without waiving the foregoing objections, the Joint Stipulation of Facts 
(ECF 16) and documents filed with the Joint Stipulation, and the Documents 
produced herein with Bates Labels TESD 000001-000073 are responsive to this 
Request and relate to whether or not Plaintiff should be permitted to make 
reproductions of the PEG materials during Plaintiff’s February 7, 2022, 
inspection of the PEG materials.7 

 
The relevancy of documents requested in plaintiff’s request number 12 is 

indisputable. Plaintiff’s right to know request is at the core of this litigation. 

Furthermore, communication regarding the right to know request exists. McDonnell 

dep. 34:21-25, 35:1-5, 36:6-18. When undersigned counsel requested a copy of an 

email between McDonnell and the superintendent of the school district, Attorney 

Elias’ response was clear, remarkable, and underscores the need for Court 

intervention: 

MR. ZIMOLONG: I just want to put on the record I'd ask for that email 
to be produced. 
 
BY MR. ZIMOLONG: 
Q. Did you email the – 
 
MR. ELIAS: Objection, I believe you have asked for that email to be 
produced, and I believe we objected saying it is not relevant and it's not 
going to be produced as intended. 
 
MR. ZIMOLONG: So the, the document is not going to be produced? 
 
MR. ELIAS: The email, we've produced emails -- strike that. We produce 
all records that relate to how the 166 pages of PEG materials are going 
to be handled, i.e., are they going to be -- Are we going to allow copies, 
are we going to allow reproductions, are we not --We produced all those 
records, and we produced all the records that relate to what happened 
on February 7, 2022. 
 

 
7 Again, the same impermissible reframing of plaintiff’s request occurs in the objection. 
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MR. ZIMOLONG: I'm talking about the email -- 
 
MR. ELIAS: I know what you're talking about. 
 
MR. ZIMOLONG: Okay. 
 
MR. ELIAS: But I'm telling you that the email you're that, that what's 
referenced here would not be relevant to this case and therefore it hasn't 
been produced. 
 
MR. ZIMOLONG: And it won't be produced, right? 
 
MR. ELIAS: We've objected it's not going to be produced, right. To the 
extent it exists we haven't searched for it, it's not relevant. 
 

McDonnell dep., 37:5-25, 38:1-23 at Ex. 3.8 
 

So Attorney Elias admits either to not producing an email responsive to the request 

or he refused to conduct an appropriate search for responsive emails. 

Moreover, defendants answer to request number 12 is evasive because it states 

that defendants are only producing a narrower subset of documents rather than all 

documents responsive to that request. Yet, even defendants narrow answer, it has 

not complied with plaintiff’s document request. McDonnell testified that during the 

inspection he had real time text message communication with Mary Minnicozi during 

the February 7, 2022 inspection.  

Q. Besides, uh, communications with your attorney did you 
communicate during the meeting with anyone else? 
 
A. Just Mary. 
 
Q. How did you communicate with her? 

 
8 Video at 41:20 – 42:42 
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A. I think I texted her. 
 

McDonnell dep. 52:8-14 at Ex. 3. Those text messages are communications, which 

directly relate to the February 7, 2022 inspection, and have never been produced. 

 Accordingly, this Court should grant plaintiff’s motion to compel production of 

documents responsive to request number 12. 

D. Mary Minicozzi handwritten and electronic notes. 

McDonnell testified that he instructed his assistant Mary Minicozzi to take 

notes during plaintiff’s February 7, 2022 inspection of the PEG materials.  

Q. Did you remember anything specific about the discussions? 
 
A. I think I just told her I wanted her to take notes. 

Q. Why did you want her to take notes? 

A. I typically have somebody there when we're inspecting I -- 
you know we have different roles, I'm observing, she's taking 
notes. 

Q. Did she take notes at the meeting? 

A.  She did. 

 
McDonnell dep. 47:9-18 at Ex. 3.  

Minicozzi testified she retains copies of those handwritten notes.9 But they 

have not been produced. Moreover, McDonnell testified he told Minicozzi to “take her 

handwritten notes and type them up.” McDonnell dep. 54:1-3. Both the handwritten 

notes and electronic notes would fall within requests for production 9, 11, and 12. 

 
9 Minicozzi’s deposition transcript is not yet available. 
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Moreover, plaintiff’s requests for production seek not only hard copies of document 

but electronic versions also. See plaintiff’s requests for production, definition 8, at Ex. 

1. Therefore, the Court should compel defendants to produce the handwritten and 

electronic versions of Minicozzi’s notes taken on February 7, 2022. 

CONCLUSION 

 Based on the foregoing, plaintiff respectfully requests that the Court grant his 

motion to compel and award him attorneys fees and costs incurred in preparing this 

motion.  

Respectfully submitted,  

Dated:  August 25, 2022    /s/ Walter S. Zimolong   
WALTER S. ZIMOLONG III, ESQUIRE 
JAMES J. FITZPATRICK III, ESQUIRE 
Zimolong, LLC 
Attorney I.D. 89151 
wally@zimolonglaw.com 
PO Box 552 
Villanova, PA 19085-0552 
Tele: 215-665-0842 

 
/s/ Nicholas R. Barry 
(admitted pro hac vice) 
America First Legal Foundation 
Tennessee Bar No. 031963 
nicholas.barry@aflegal.org 
611 Pennsylvania Ave SE #231 
Washington, DC 20003 

 
Attorneys for Plaintiff  
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CERTIFICATE OF SERVICE 
 

I hereby certify the foregoing has been filed electronically and is available for 

viewing and downloading from the Electronic Case Filing System of the United States 

District Court for the Eastern District of Pennsylvania.  I further hereby certify that, 

in accordance with Fed. R. Civ. P. 5, service has been made upon counsel of record 

via ECF. 

      
Date: August 25, 2022     /s/ Walter S. Zimolong, Esquire 
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