
 

 

 
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
 

______________________________________________________________________________ 
 
FENICIA REDMAN      : CIVIL ACTION  
       :  
   Plaintiff,  : No. 2:22-CV-03389-NIQA 
      :     
  v.    :  
      : 
THOMAS WESTERMAN WOLF, et al., : 

:  
   Defendants.  : 
______________________________________________________________________________ 

 
MOTION OF DEFENDANT LESLIE PIKE, IN HER OFFICIAL CAPACITY AS 

CHESTER COUNTY ASSISTANT DISTRICT ATTORNEY, TO DISMISS 
PLAINTIFF’S AMENDED COMPLAINT 

 
Defendant Leslie Pike, in her official capacity as Chester County Assistant District Attorney, 

hereby moves to dismiss Plaintiff’s Amended Complaint pursuant to Federal Rule of Civil Procedure 

12(b)(6), for the reasons set forth in the accompanying Memorandum of Law. 

    LEWIS BRISBOIS BISGAARD & SMITH, LLP 

     By:    /s/   Michael B. Pullano   
      Michael B. Pullano, Esquire 
      Michael.Pullano@lewisbrisbois.com   

Joseph F. Kampherstein, III, Esquire 
Joseph.Kampherstein@lewisbrisbois.com 
550 E. Swedesford Road 
Suite 270  
Wayne, PA 19087 
215-977-4100 
Fax:  215-977-4101 
Counsel for Defendant, 
Leslie Pike, in her official capacity as  
Chester County Assistant District Attorney 

 
Date:  December 7, 2022
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
______________________________________________________________________________ 
 
FENICIA REDMAN      : CIVIL ACTION  
       :  
   Plaintiff,  : No. 2:22-CV-03389-NIQA 
      :     
  v.    :  
      : 
THOMAS WESTERMAN WOLF, et al., : 

:  
   Defendants.  : 
______________________________________________________________________________ 

 
MEMORANDUM OF LAW IN SUPPORT OF LESLIE PIKE’S  

MOTION TO DISMISS PLAINTIFF’S AMENDED COMPLAINT 
 

Defendant Leslie Pike, in her official capacity as Chester County Assistant District Attorney, 

hereby submits this Memorandum of Law in support of her Motion to Dismiss Plaintiff’s Amended 

Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6).  

I. FACTUAL SUMMARY 

 In her Amended Complaint, Plaintiff purports to bring claims for violations of her 

Constitutional and civil rights under the First Amendment and Fourteenth Amendment of the United 

States Constitution. A true and correct copy of Plaintiff’s Amended Complaint is attached hereto as 

Exhibit “A.”  She further requests, via a “Motion for Temporary Restraining Order” embedded 

within her Amended Complaint, an Order enjoining and restraining “all public school libraries” from 

transferring or making available six books with content she deems obscene to students in public 

schools under the age of 18.1  Am. Compl., Exhibit “A,” at ¶¶ 12, 13, 15 (pp. 4-14); Motion for 

 
1 The six books Plaintiff identifies in her Amended Complaint are: Gender Queer: A Memoir, by Maia 

Kobabe; The Complete Idiot’s Guide to Tantric Sex, by Dr. Judy Kuriansky; Push, by Sapphire; All Boys Aren’t 
Blue: A Memoir-Manifesto, by George M. Johnson; Fun Home by Alison Bechdel; and Blankets, by Craig 
Thompson. 
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TRO, Am. Compl., Exhibit “A,” at p. 53.  Plaintiff is allegedly the parent of a child at Great Valley 

High School. Am. Compl., Exhibit “A,” at ¶¶ 1-2. She objects to allegedly “obscene” material in 

books in her son’s school library, and she provides a list of examples that she contends came from 

the school’s library. Am. Compl., Exhibit “A,” at ¶¶ 4, 15 (pp. 4-14).  Since at least November 2021, 

Plaintiff has been actively petitioning the Great Valley School District and other elected officials to 

remove books. Am. Compl., Exhibit “A,” at ¶¶ 10, 11, 22-46. 

 Plaintiff claims that “Defendant School Directors, Board Secretary, and Superintendent 

violated her First Amendment rights when they restricted her public speech due to content, and then 

had security remove her from the building.” Am. Compl., Exhibit “A,” at ¶ 7.  Plaintiff asserts that 

her Fourteenth Amendment rights were violated, more specifically that her parental rights were 

infringed, when “Defendants transferred and/or supported obscene sexually explicit material 

available to her child without her knowledge or consent [sic],” and when “Defendants” failed to 

“report, and or enforce violations against 18 U.S.C. 1470 Transfer of obscene materials to minors, 

and 10 U.S.C. 1466A Obscene visual representations of the sexual abuse of children.” Am. Compl., 

Exhibit “A,” at ¶ 6. 

 Nonetheless, Plaintiff’s Amended Complaint does not contain a single specific allegation 

directed towards Moving Defendant, Chester County Assistant District Attorney Leslie Pike.2  

Nowhere in Plaintiff’s Amended Complaint does Plaintiff even mention Moving Defendant, let 

alone allege direct contact or interaction with Moving Defendant.  Instead, Plaintiff makes 

generalized allegations against “defendants” collectively. 

  

 
2 ADA Pike is only identified in the Caption and not the substance of Plaintiff’s Amended 

Complaint. 
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II. LEGAL ARGUMENT 

 A. Standard of Review for Federal Rule of Civil Procedure 12(b)(6) 

 Moving Defendant is entitled to an Order dismissing Plaintiff’s Amended Complaint, with 

prejudice, for failure to state a claim for which relief can be granted.  Fed.R.C.P. 12(b)(6) provides 

for the dismissal of a complaint, in whole or in part, if it fails to state a claim upon which relief can 

be granted.  The moving party bears the burden of showing that no claim has been stated.  Hedges v. 

U.S., 404 F.3d. 744, 750 (3rd Cir. 2005).  In deciding a motion to dismiss, the Court must take all 

allegations in the Complaint as true and view them in the light most favorable to Plaintiff.  Warth v. 

Seldin, 422 U.S. 490, 501 (1975).  “Factual allegations must be enough to raise a right of relief 

above the speculative level.”  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).  Only a 

complaint that states a plausible claim for relief survives a motion to dismiss.  Ashcroft v. Iqbal, 556 

U.S. 662, 674 (2009).  A complaint is properly dismissed where either: (1) it lacks a cognizable legal 

theory for recovery; or (2) the plaintiff alleges insufficient facts to support a cognizable legal theory.  

Robertson v. Dean Witter Reynolds, Inc., 749 F.2d 530, 534 (9th Cir. 1984).   

 Plaintiff, in her Amended Complaint, fails to provide a cognizable legal theory and fails to 

provide a single factual allegation that would sustain a cause of action against Moving Defendant.  

Therefore, this Court should dismiss Plaintiff’s Complaint against Moving Defendant, with 

prejudice. 

 B. Plaintiff Cannot Compel a District Attorney to Take Affirmative Action.  

 Reading Plaintiff’s Amended Complaint in even the most generous light does not reveal any 

legal or factual basis upon which relief may be granted.  Even with Plaintiff’s references to criminal 

statutes, it is unclear what relief Plaintiff is seeking from Moving Defendant Leslie Pike.  Nowhere 

in the Amended Complaint but the caption does Plaintiff even mention Moving Defendant by name, 
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let alone make a specific factual allegation against Moving Defendant.  The Court should dismiss the 

Amended Complaint as to Moving Defendant on this basis alone.  See, e.g., Sanders v. Beard, 2010 

U.S. Dist. LEXIS 72657, *19-20 (M.D. Pa. 2010)(dismissing claims made against collective 

“defendants” and not containing factual allegations against individual defendants); Rode v. 

Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988)(plaintiff’s complaint must contain averments of 

involvement of each defendant in conduct which caused violations of civil rights); Ashcroft v. Iqbal, 

129 S.Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009)(“[E]ach Government official, his or her title 

notwithstanding, is only liable for his or her own misconduct.”). 

 However, assuming that Plaintiff is seeking to compel Moving Defendant, as a Chester 

County Assistant District Attorney, to bring criminal charges against various school district officials 

and employees, or is seeking unspecified damages for Moving Defendant’s failure to bring charges 

against these school officials and employees, which was Plaintiff’s theory in her original complaint, 

there is no legal basis upon which to bring such claims.  

 It is well established that assistant district attorneys, in their investigative and prosecutorial 

roles, have broad discretion over the conduct of any given case.  Seeton v. Adams, 50 A.3d 268, 272 

(Cmwlth. Ct. 2012); Com. v. Stipetich, 539 Pa. 428, 430 (1995).  Determining whether factual 

circumstances warrant criminal prosecution is the very essence of prosecutorial discretion.  

Declining to prosecute a certain party on a certain set of facts cannot form the basis of a cause of 

action against any prosecutor, state or federal.  Seeton, supra, at 277 (holding “the district attorney 

has the final word on a decision to prosecute or not to prosecute.”). 

 In Seeton, supra, Plaintiff, a Humane Society Police Officer of Berks County, filed two 

criminal citations with a magisterial district judge that charged the Pike Township Sportsmen's 

Association with wanton and cruel treatment of pigeons at one of the Association’s “pigeon shoots.” 
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The Berks County District Attorney directed Seeton to withdraw the criminal citations, as the pigeon 

shoots were not in violation of the county’s Animal Cruelty law as written.  When Plaintiff Seeton 

refused to do so, the District Attorney directed the local magistrate justice to withdraw the citations, 

which he did. Seeton then filed an action in mandamus seeking to compel the District Attorney to 

prosecute the Sportsmen’s Association through the citations. 

 The District Attorney in that case filed preliminary objections in the nature of a demurrer, on 

the grounds that District Attorneys cannot be compelled to exercise prosecutorial discretion in any 

particular way through mandamus.  The trial court sustained the preliminary objections and 

dismissed Seeton’s complaint.  On appeal, the Commonwealth Court upheld the trial court’s 

decision, citing a long line of precedent recognizing that decisions whether to prosecute a claim or 

not lies strictly within the discretion of a District Attorney, and that the Berks County District 

Attorney’s decision not to prosecute the Sportsmen’s Association was well within the scope of 

prosecutorial discretion.  

 The Seeton court further recognized that mandamus was not available to compel a District 

Attorney to act in any manner, or in essence to “correct” a decision made in the scope of 

prosecutorial discretion.  In so holding, the court recognized that “our Supreme Court has long 

enjoined that where a public official ‘is clothed with discretionary powers, and has exercised those 

powers, mandamus will not lie to compel a revision of the decision resulting from such exercise of 

discretion, though in fact, the decision may be wrong.’” Seeton, 50 A.3d at 275 (emphasis in 

original) (citing Anderson v. Philadelphia, 348 Pa. 583, 587, 36 A.2d 442, 444 (1944). 

 From the above, it is clear that an Assistant District Attorney cannot be compelled to bring 

charges against a party if the Office of the District Attorney does not believe that charges are 

warranted.  It is well established that Assistant District Attorneys, in their investigative and 
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prosecutorial roles, have broad discretion over whether charges should be brought in any given 

case. As the Court recognized in Com. v. Stipetich, 539 Pa. 428, 430, 652 A.2d 1294, 1295 (1995), 

“[a] District Attorney has a general and widely recognized power to conduct criminal litigation 

and prosecutions on behalf of the Commonwealth, and to decide whether and when to prosecute, and 

whether and when to continue or discontinue a case.” Com. v. Stipetich, 539 Pa. 428, 430, 652 A.2d 

1294, 1295 (1995) (citing Com. v. DiPasquale, 431 Pa. 536, 540-41, 246 A.2d 430, 432 (1968) 

and  Com. v. Eisemann, 276 Pa. Super. 543, 545-46, 419 A.2d 591, 592 (1980)(broad discretionary 

power to determine whether prosecutions shall be commenced or maintained).   

 Moreover, Plaintiff, as a private citizen, has no right to demand the prosecution of another 

party.  The decision of when or whether to prosecute a criminal matter rests squarely within a 

District Attorney’s discretion.  Hearn v. Myers, 699 A.2d 1265, 1267 (Pa. Super. Ct. 1997)(District 

Attorneys have prosecutorial discretion over when and if to bring charges)(citing Petition of 

Piscanio, 235 Pa. Super. 490, 493, 344 A.2d 658, 660 (1975)).  See also Murphy v. City of 

Duquesne, 898 A.2d 676, 680 (Pa. Cmwlth. 2006)(holding “[i]n no case does a victim’s recourse 

extend to compelling the Commonwealth to prosecute, or even investigate a crime.”); Com. v. 

Malloy, 304 Pa. Super. 297, 302, 450 A.2d 689, 691-92 (1982)(holding “[a] prosecutor is under no 

compulsion to prosecute every alleged offender, and the decision to prosecute or not to prosecute is a 

matter within his [or her] discretion.”); Linda R. S. v. Richard D., 410 U.S. 614, 619, 93 S. Ct. 1146, 

1149, 35 L.Ed.2d 536, 541 (1973)(recognizing that “a private citizen lacks a judicially cognizable 

interest in the prosecution or nonprosecution of another.”) 

  In Hearn v. Myers, supra, plaintiff was a victim of a burglary. When informed that three 

people had been identified and charged with the crime, plaintiff declined to press charges, as he was 

then intimately involved with one of the alleged perpetrators.  Therefore, police never filed criminal 
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charges.  Months later, plaintiff filed a private criminal complaint against the three individuals; 

however, the District Attorney denied the complaint and declined prosecution.  Plaintiff filed suit to 

challenge the District Attorney’s denial of the private criminal complaint.  After a hearing on 

Plaintiff’s position, the trial court upheld the District Attorney’s decision not to prosecute. 

 On appeal, the Pennsylvania Superior Court upheld the trial court’s decision.  In so holding, 

the court relied upon the policy consideration of prosecutorial discretion, holding that “individuals 

cannot dictate to the Commonwealth who and when to prosecute. The district attorney is afforded 

the power to prosecute on behalf of the Commonwealth, and to decide whether and when to 

prosecute.”  Hearn,  699 A.2d at 1267)(citing Petition of Piscanio, 235 Pa. Super. 490, 493, 344 A.2d 

658, 660 (1975)). 

 Clearly, Moving Defendant cannot be compelled to initiate prosecution.  It is well within 

Moving Defendant, Leslie Pike’s prosecutorial discretion, in her official capacity as a Chester 

County Assistant District Attorney, to decline prosecution under the circumstances alleged by 

Plaintiff.  

 C. Moving Defendant, Acting in Her Official Capacity as Chester County Assistant 
  District Attorney, Is Absolutely Immune From Civil Suit. 
 
 Certain public officers are entitled to high public official immunity or absolute immunity 

from lawsuits arising out of actions taken in the course of their official duties and within the scope of 

their authority.  Doe v. Franklin County, 174 A.3d 593, 603 (2017).  The purpose of absolute 

immunity is to prevent these officials from becoming overcautious, affecting their ability to best 

carry out their public service.  Id., see also, Durham v. McElynn, 565 Pa. 163, 166-67, 772 A.2d 68, 

70 (2001); Lehnig v. Felton, 340 A.2d 564 (Pa. Super. 1975); Wicks v. Milzoco Builders, Inc., 360 

A.2d 250 (Pa. 1976) (holding purpose of absolute immunity for high public officials is preservation 

of independence in decision-making process of judicial and executive officials).  

Case 2:22-cv-03389-NIQA   Document 32   Filed 12/07/22   Page 8 of 13



 

8 
 

 Prosecutors are entitled to absolute immunity in civil suits that challenge their decisions 

concerning criminal matters.  Durham, 565 Pa. at 166-67, 772 A.2d at 70;  Auriemma v. 

Montgomery, 860 F.2d 273, 277 (7th. Cir. 1988), cert. denied, 492 U.S. 906, 109 S.Ct. 3215, 106 

L.Ed.2d 565 (1989).  This immunity covers quasi-judicial functions, such as actions taken in the 

courtroom, as well as decisions regarding obtaining, reviewing and evaluating evidence.  Auriemma, 

860 F.2d at 278.  This immunity specifically extends to District Attorneys so long as they are acting 

within their official duties.  Durham, 565 Pa. at 166-67, 772 A.2d at 70; See also Freach v. Com., 

354 A.2d 908, 911 (Pa. Cmwlth. Ct. 1976); McCormick v. Specter, 275 A.2d 688, 689 (Pa. Super. 

1971); Kulwicki v. Dawson, 969 F.2d 1454 (3rd Cir. 1992).  This rule also creates a qualified 

immunity for public officials and employees acting within the course and scope of their employment.  

42 Pa.C.S.A. § 8545.   

 For example, in Durham, supra, plaintiff Durham was prosecuted by defendant McElynn, an 

Assistant District Attorney for Erie County.  Plaintiff was convicted and was serving time in prison 

when he filed a pro se complaint, alleging prosecutorial misconduct and violations of his civil rights. 

Specifically, plaintiff alleged that the prosecution permitted perjured testimony to be used during the 

proceedings, and that he was prevented from presenting certain witnesses himself at trial.  Defendant 

filed preliminary objections, asserting absolute immunity from suit arising from actions taken in the 

course of his duties as Assistant District Attorney during the course of pre-trial and trial proceedings.  

 The trial court granted the preliminary objections, and the Superior Court affirmed.  On 

appeal to the Pennsylvania Supreme Court, the court upheld the decisions of the lower courts, 

finding that absolute immunity barred plaintiff’s suit.  In so holding, the Court recognized that “[i]t 

has long been held that high public officials are immune from suits seeking damages for actions 

taken or statements made in the course of their official duties.”  Durham, 565 Pa. at 166-67, 772 
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A.2d at 69. The Court also recognized a significant line of precedent applying absolute immunity to 

District Attorneys. Id. (citing McCormick v. Specter, 220 Pa. Super. 19, 275 A.2d 688 (1971) 

(district attorney sued for defamation for statements made at press conference was immune; 

statements were made in course of official duties to inform public regarding pending matter). 

 Therefore, Moving Defendant is absolutely immune from suit from actions taken during the 

course of her duties as Chester County Assistant District Attorney, and Plaintiff’s Amended 

Complaint must be dismissed as to Moving Defendant Leslie Pike.  

D. Plaintiff’s Amended Complaint Should Be Dismissed with Prejudice as 
to Moving Defendant Leslie Pike, as Any Further Amendment Would Be 
Futile 

 
When a plaintiff seeks to amend a pleading, the Court should not grant leave to amend where 

the amendment “would be inequitable or futile.” Ranieri v. Byrne, No. 16-2686, 2017 U.S. Dist. 

LEXIS 1277, at *16-17 (E.D. Pa. Jan. 4, 2017)(quoting Grayson v. Mayview State Hosp., 293 F.3d 

103, 108 (3d Cir. 2002)). A Court should find that an amendment would be futile when “the plaintiff 

was put on notice as to the deficiencies of [her] complaint, but chose not to resolve them.” Id., citing  

Krantz v. Prudential Invs. Fund Mgmt. LLC, 305 F.3d 140, 144 (3d Cir. 2002).  A plaintiff asserting 

civil rights claims can be “put on notice of the deficiencies of his complaint by way of a defendant’s 

motion to dismiss.”  Id., citing Kundratic v. Thomas, 407 F. App’x 625, 630 (3d Cir. 2011).  Finally, 

“a district court need not grant leave to amend a complaint if the complaint, as amended, would fail 

to state a claim upon which relief could be granted.” Id., quoting Shane v. Fauver, 213 F.3d 113, 115 

(3d Cir. 2000).  

As demonstrated above, there is no further amendment to Plaintiff’s already Amended 

Complaint that could support a cause of action against Moving Defendant Leslie Pike, as an 

Assistant District Attorney cannot be compelled to take affirmative action by a private citizen, and 
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cannot be held liable for actions taken with the scope of her duties as Assistant District Attorney.  

Plaintiff has not alleged, and cannot allege, factually plausible or legally supportable federal or state 

law claims against Moving Defendant, Chester County Assistant District Attorney Leslie Pike.  

Therefore, further amendment of Plaintiff’s pleading would be futile and Plaintiff’s Amended 

Complaint should be dismissed as to Moving Defendant with prejudice. 

III. CONCLUSION – RELIEF REQUESTED 

 In summary, Plaintiff fails to provide any factual or legal basis upon which the Court could 

Order the relief she seeks as to Moving Defendant. For the reasons set forth above, Plaintiff’s 

Amended Complaint should be dismissed with prejudice as to Moving Defendant. 

    Respectfully submitted, 

    LEWIS BRISBOIS BISGAARD & SMITH, LLP 

     By:    /s/   Michael B. Pullano  
      Michael B. Pullano, Esquire 
      Michael.Pullano@lewisbrisbois.com   

Joseph F. Kampherstein, III, Esquire 
Joseph.Kampherstein@lewisbrisbois.com 
550 E. Swedesford Road 
Suite 270  
Wayne, PA 19087 
215-977-4100 
Fax:  215-977-4101 
Counsel for Defendant, Leslie Pike,  
in her official capacity as Chester County  
Assistant District Attorney 
 

Date:  December 7, 2022 

Case 2:22-cv-03389-NIQA   Document 32   Filed 12/07/22   Page 11 of 13



 

 

 
CERTIFICATE OF SERVICE 

 
I, Joseph F. Kampherstein, III, Esquire, hereby certify that I caused to be electronically filed 

the foregoing Motion to Dismiss and accompanying Memorandum of Law with the Clerk of the 

Court using the CM/ECF system, which automatically sent notification of such filing to counsel of 

record listed below, on the date below.  The document so filed is available for viewing and 

downloading on the ECF System.   

Fenicia Redman 
405 Conestoga Road 
Malvern, PA 19355 

Fredman@spinnakerms.com 
Plaintiff, pro se 

 
Brian R. Elias, Esquire 

Christina R. Gallagher, Esquire 
Wisler Pearlstine, LLP 

Blue Bell Executive Campus 
460 Norristown Road, Suite 110 

Blue Bell, PA 19422 
belias@wispearl.com 

cgallagher@wispearl.com  
Counsel for School District Defendants 

 
Stephen R. Kovatis, Esquire 

Senior Deputy Attorney General, Attorney-in-Charge 
Karen M. Romano, Esquire 

Chief Deputy Attorney General – Civil Litigation Section 
Commonwealth of Pennsylvania 
Office of the Attorney General 

The Phoenix Building, 1600 Arch Street 
Philadelphia, PA 19103 

skovatis@attorneygeneral.gov  
kromano@attorneygeneral.gov  

Counsel for Defendants, The Honorable Thomas Westerman Wolf, 
Governor of Pennsylvania, and Joshua Shapiro, Attorney General of Pennsylvania 
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Rufus A. Jennings, Esquire 
Deasey, Mahoney & Valentini, Ltd. 

1601 Market Street, Suite 3400 
Philadelphia, PA 19103 

rjennings@dmvlawfirm.com  
Counsel for Defendant, Patricia Doyle 

 
 

     LEWIS BRISBOIS BISGAARD & SMITH, LLP 

     By:    /s/   Joseph F. Kampherstein, III   
      Joseph F. Kampherstein, III, Esquire 
      Counsel for Defendant, 

Leslie Pike, in her official capacity as  
Chester County Assistant District Attorney 

 
Date:  December 7, 2022  
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